Fiployees’ Provident Fund Appceliate Tribunal
New Delhi
A.T.A. No. 405(13)2011

NS, Rellable Transcription Solutions. ..... Appellant

- : Vs.
RPECL Chevna L Respondent

Order
Dated the 14" February, 2012

PPresent: Sh. C. Sivanesan, Advocate, for the Appellant
Sh. E. Nandkumar, Entorcement Officer tor the Respondent.

Present appeal has been filed to challenge the Order dated 19-01-2011 passed by APFC,
Clhiennat under Section 7A of the EPF & MP Act, 1952,

iy The admitted facts of the case are that the appellant was paying certain allowances like
sioduction incentives and attendance incentives to all its employees in addition to the basic
waees. The respondent by holding an enquiry under Section 7A of the Act determined liability ot
Jie appellant to pay PF contribution on these allowances. In the appeal, the appellant questioned
s validity of inclusion of these allowances as part of basic wages tor the purposes of the Act.

section 2(b) of the Act detines the expression basic wages as follows:-
2(b) basic wages™ means all emoluments which are earned by an employee while on
duty or on leave or on holidays with wages in either case in accordance terms of the
contract of emiployment and which are paid or payable 1n cash to him, but does not
niclude:
(1) The cash value of any food concession:
(1)) Any dearness allowance (that 1s to say. all cash payments by whatever name
called paid to an employee on account of a rise in the cost of living), house rent
allowance. overtime allowance, bonus. commission or any other similar
allowance payable to the employee in respect of his employment or of work done
1N such employment; '
(111)  Any presents made by the employer:

4 In order to exclude any allowance from the purview of Sec.6 which provides for liability
0 py contribution based on basic wages. such allowance should fall under Clauses (1), (2) and
(3) of Sec. 2(b) of the Act which enumerate allowances which are not included in definition of
“busie wages . All allowances other than those covered by Clauses (1), (2) and (3) of Sec. 2(b) of
the Act shall constitute part of basic wages. In the instant case, allowances like production
incentives and attendance incentives to all its employees do not relatable to (i)the cash value of
any food concession: (ii) any dearncss allowance (that is to say, all cash payments by whatever
naime called paid to an employce on account of a rise in the cost of living), house rent allowance,
overtime allowance. bonus. commission or any other similar allowance payable to the employee
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in respect of his cmployment or of work done in such employment; or (i) any presents made by
the employer; it did not satisty any of the ingredients of Clauses (1), (2) and (3) of Section 2(b)
of the Act. therefore, these allowances shall form part of basic wages. In the case of Jay

Engineering Works LTD. V. Union of India [ALR 1963 SC 1480] the Hon’ble Supreme Court
has held that:-
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“We are ot opinion that this payment for work done between the quota and the norm
cannot be treated as any “other similar allowance™. The allowances mentioned 1n the

*relevant clause are dearness allowance, houses-rent allowance, overtime allowance,
bonus and commission. Any ~other similar allowance® must be of the same kind. The
payment in this case tor production between the quota and the norm has nothing of the
nature of an allowance: it is a straight payment for the daily work and must be included in
the words defining basis wage. 1.e., "all emoluments which are earned by an employee
while on duty or on leaves with wages in accordance with the terms of the contract ol
employment’.” |

5. In the case of Gujrat Cyvpromet Ltd. vs. Assistant Provident Fund Commissioner [20035 |
[.LJ 484] the Hon’ble High Court ot Gujarat held:-

“The plain mtention of the Legislature 1s that the contribution to the Fund should be made
on basic wages, dearness allowance and retaining allowance. The term basic wages under section
2(b) of the said Act does not permit any ambiguity and the plain intention of the l.egislature
appears to be to include all emoluments other than those which are specifically excluded. 1 do
not find any warrant to interpret section 2(b) ot the said Act to exclude the allowances such as
medical allowances, lunch allowance and conveyance allowance from the definition of term
“basic wages”. There is nothing in the said definition that the Legislature intended that the
benetits paid to the employees under the said headings are to be excluded for the purpose of term
“basic wages”. In cases where the Iegislature intended certain benefits to be excluded from the
meaning of term “basic wages™ the same have been specitically provided for.”

0. In the case ol Daily Pratap Vs. RPFC, the Hon'ble Supreme Court held that the

production related to wages and were held o part of wages. The Incentives paid to the workers

cn the basis of conditions of appointment, was for work done by the employees during the
peeseribed thime of work and not over and above 1t and hence 1t tormed part of basic wages under
section 2(b) and the establishment is fiable for Provident [Fund contribution under Section 6 ot

e Act and the respondent has rightly made the order including these incentives.
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/. In vicw of the above legal posttion, there are no _menits 1n the appeal. The appeal 1s
weeordingly dismissed. Copy of the order be sent to both the parties. File be consigned to the

reeord room. |
(R LYOLI)

Presiding Officer




